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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


- a ee cee ae re ie ee oe er nee ee we ee on ee ee 


AMERICAN GREETINGS CORPORATION, Civil Action No. 
Plaintiff, 


COMPLAINT 
Ve 


WESTRANSCO FREIGHT COMPANY, INC. JUDGE METZNER 


Defendant. 
Sra A a ee —~_X 


Plaintiff, AMERICAN GREETINGS CORPORATION, by its attorneys, 


ARSHAM & KEENAN, for its complaint alleges: 


J. Plaintiff, AMERICAN GREETINGS CORPORATION ("American 
Greetings") is a corporation organized and existing under the laws 


of the State of Ohio. 


2. Defendant, WESTRANSCO FREIGHT COMPANY, INC., ("Westransco") 
is a corporation organized and existing under the laws of the 

State of California and is authorized to do business in the State 

of New York. Westransco operates in interstate commerce as a 

freight forwarder. Upon information and belief, Westransco maintains 
offices at 393 Seventh Avenue, New York, N.Y. and 661 West 34th 


Street, New York, N.Y. 


3. This action is brought under an act of Congress regulating 


commerce, to wit, §§20(11) and 413 of the Interstate Commerce Act, 
——— 
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49 U.S.C. §§20(11) and 1013. Jurisdiction of this action is based 
upon 28 U.S.C. §1337. 


4. The amount in controversy in this action exceeds the sum of 
$10,000.00 exclusive of interest and costs. Jurisdiction of this 


action is also based upon 28 U.S.C. §§1331 and 1332. 


5. Venue of this action is placed in the Southern District of 


New York pursuant to 28 U.S.C. §1391(c). 


6. On or about March 14, 1974 American Greetings tendered to 
Westransco three shipments of greeting cards and two shipments of 
Earthenware for transportation from Osceola, Arkansas to various 
U.S. Air Force installations located in California. None of these 
shipments, identified in the following schedule, was delivered. 
No. of Westransco 

Commodity Cartons Destination Claim No. _ Value 
Greeting cards 28 Mather A.F.B. 506005 $4,426.55 
Earthenware 40 Mather A.F.B. 506006 1,260.00 
Greeting cards 18 Travis A.F.B. 506007 2,733.70 
Greeting cards 23 McClellan A.F.B. 506008 2,478.20 


Earthenware 20 McClellan A.F.B.506009 630.00 


7. Upon information and belief, these five shipments were totally 


destroyed during transportation. 


8. Upon information and belief, Westransco claims to have sent 
notice of the accident to the consignees and a copy of said notice 


to American Greetings by letters dated April 19, 1 
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9. American Greetings was damaged in the amount of $11,528.45 


by the failure of Westransco to deliver the shipments in good condition to 


the consignees. 


10. All conditions precedent to the plaintiff's cause of action 


have been performed or have occurred. 


WHEREFORE plaintiff, American Greetings Corporation,demands . 
judgment against defendant, Westransco Freight Company, Inc.,in 
the amount of $11,528.45 with interest, together with its costs and 
disbursements in this action, and such other and further relief 
as to the Court shall seem just. 
ARSHAM & KEENAN 
Attorneys for Plaintiff 
277 Park Avenue 


New York, N.Y. 10017 
(212) PL 9-1000 
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| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMERICAN GREETINGS CORPORATION, 
Plaintiff, a 

75 CIV. 5139 

~against- 

: ANSWER 

i} WESTRANSCO FREIGHT COMPANY, 

i Judge Metzner 


Defendant. 


: 
ween ~~ + + x 


Defendant, WESTRANSCO FREIGHT COMPANY, sued here as 


: WESTRANSCO FREIGHT COMPANY, INC., by its attorneys, TELL, CHLSER, 


+. BREITBART & LEFKCW* snswering the complaint, alleges: 


1. Denies any knowledge or information sufficient to form a belief 


as to the allegations contained in paragraph 1 of the complaint. 


2. Denies the allegations contained in paragraph 2 of the complaint 
except that defendant admits that it is a corporation organized and ex!:!ing 
under the laws of the State of Illinois and operates as a Part IV fratgiit forwarder 
pursuant to the authority of the Interstate Commerce Commission and tit it 


conducts busi -::s within the City and State of New York. 


Pad 


3. Denies the allegations contained in paragraph 6 of the: Gs.nplaint 


except that defcndant admits that on or about March 14, 1974, da.ertsct recei 
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from p.uintiff at Osceola, Arkansas, five shipments for transportation, con- 


dition and contents and value being unknown to defendant. 


4. Denies the allegations contained in paragraphs 9 and 10 of the 


complaint. 


AS AND FOR A FIRST AFFIRMATIVE DEFENSE, 
DEFENDANT ALLEGES: 


5. That the shipments upon which this action is based were received: 
by defendant for transportation in accordance with and subject to all the terms 
and conditions of the Uniform Bill of Lading prescribed by the Interstate Com- 


merce Commission. 


6. That among the terms and conditions of the Uniforra Bill of Lading 


is the following provision: 


"As a condition precedent to recovery, claims must be 
filed in writing with the receiving or delivering carrier, or 
carrier issuing this bill of lading, or carrier on whose line 
the loss, damage, injury or delay occurred, within nine 
months after delivery of the property (or, in case of export 
traffic, within nine months after delivery at port of export) 
or, in case of failure to make delivery, then within nine — 
months after a reasonable time for delivery has elapsed; 
and suits shall be instituted against any carrier only within 
two years and one day from the day when notice in writing is 
given hy the carrier to the claimant that the carrier has dis~ 
allowed the claim or any part or parts thereof specified in (2 
notice. Where claims are not filed or suits are not institu- 
ted thereon in acco-dance with the foregoing provisiors, no 


carrier hereunder shall be liabl2, and such claims -wilt wert 


be paid." : yy, 
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7. That no claim was filed in writing by plaintiff on any of tha | 
shipments described in the complaint within the time limit stated in the ferasoind 
provision,and by reason of such failure on the part of plaintiff, claims thereon . 
are barred and this suit cannot be maintained. 

AS AND FOR A SECOND AFFIRMATIVE DEFENSE, 
DEFEN DANT ALLEGES: 


8. That tne shipments described in the complaint had no con!acts 


with the State of New York, and for such reason this ‘urisdiction is a formun 


ORO Bae. Oe eee + T-C ERE eee! OF Ce OLE 2 eo tEe a comers 


non-conveniens for the trial of this action and is improperly venued, ard main- 
tenance of this suit would constitute an unreasonable burd an on intarststa 
commerce in Yisiaticn of Article I, § 8, Clause 3 of the Constitution of tha 


United States. 


WHEREFORE, defendant demands judgment dismissing the complaint, 


together with costs and disbursements. 


TELL, CHESER, BREITBART & 
LEFKOW ITZ 
Attorneys for Dafandent 
116 John Street 
New York, N.Y. 10034 
(212) 233-5100 
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!, AMERICAN GREE SS CORPORATION 
Plaintiff, 
~against- 
WESTRANSCO FREIGHT COMPANY, 75 CIV. 5139 
Defendant and Third-Party Plaintiff, THIRD-PARTY COMPLAINT 
~against- 
ASSOCIATED FREIGHT LINES, ING., 
|! Third-Party Defendant. 
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Defendant and third-party plaintiff, WESTRANSCO FREIGHT COMPANY, 
complaining oi the third-party defendant, by TELL, CHESER, BREITBART & 


, LEFKOWITZ, alle 2s: 


FD MUUTTRON MO AWGE OF FF,’ Be O00 Fe O* 


‘ -. 1. That the third-party plaintiff, WESTRANSCO FREIGHT COMPANY, 
| i 
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; (hereinafter designated as "Westransco") was and still is a corporation organized 
: and existing under and by virtue of the Laws of the State of Illinois, and is opera~ 


: ting in interstate commerce as a freight forwarder pursuant to the authority of 
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: the Interstate Commerce Commission. 


2. Upon information and belief, that at all the times hereinafter 
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i mentioned, the third-party defendant, ASSOCIATED FREIGHT. LINES, INC. (here- 


. 
or eee Ty Eo ee oe ie eo 


: inafter described as "Associated"}, was and still is a corporation organized and 


existing under and by virtue of the Laws of the State of California. 
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3. Upon information and belief, that at all the times hereinafter 
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mentioned, Associated was and still is a common carrier by motor. 
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4 @nat on or about April 2, 1962, ¢ sociated entered into a con- 
tract with Pacific & Atlantic Shippers, Inc., which wasduly filed with the 
Interstate Commerce Commission under No. FF-C1950; a copy of the said con- : 


tract is hereto annexed as Exhibit A. 


5. That thereafter, Pacific & Atlantic Shippers, Inc., by appropriate 


corporate action, changed its name to WESTRANSCO FREIGHT COMPANY. 


6. That Associated, by document, of which a copy is annexed as 
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Exhibit 2, consented to the transfer of the contract referred to in paragraph 4 
hereof to Westransco, and said document was duly filed with the Interstate 


Commerce Commission on or about March 4, 1968. 


7. That the said con*ract contained the following provision 


in paragraph 2 thereof: 


"2. Liability: Mfotor carrier shall assure and indeianii; 
forwarder against lied‘lity arising by, in, or incident to the 
performance by motor carrier of any of the services providad 
for by this contract and for all shipments while in its possess-~ 
ion, or because of any failure, delay or omissicn, of motor 
carrier, and shall assume yvorata liability for unlocated loss 
or damage to shipments. Motor carrier shall maintain policies 
of insurance adequate ts indemnify forwarder against liability 
as defined herein. Provided, however, That the liability o: 
motor carrier shall in no way be limited by such policies of 
insurance.” 


8. That on or about Octoder 23, 1975, plaintiff instituted an 


action in this Court to recover t-s sum of $11,528.45, with interest, costs 


and disbursements, and a copy of the summons and complaint in the said action 


is annexed hereto as Exhibit C. APPENDIX Vo 
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9. That the five shipments mentioned and described in paragraph 6 
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of the complaint were turned over ans delivered by Westransco to Associated in - 
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- and delivered to Associated, the contract, of which copy is annexed as Exhibit 


ee ed 


good condition of. about April 18, 1974, for a portation and delivery to the 


destinations mentioned in the complaint. 


10. That at the time the said five shipments were so turned over 
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11. Upon information and belief, that the said five shipments were 
involved in an accident while in the custody of Associated and before delivery 


to the designated consignees, and were for all purposes deemed a total loss. 


12. That if Wesiransco is held liable to plaintiff for any sum, that 


‘ 
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then and in such event Westransco will be entitled by reason of the provisions 
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of the contract annexed to be fully indemnified by Associated for any sum 


Westransco may be required to pay. 


WHEREFORE, defendant and third-party plaintiff, WESTRANSCO 
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FREIGHT COMPANY, in the event it is liable to plaintiff, demands judgment over: 


2 
against the third-party defendant for all such sums, together with counsel fees, 
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interest, disbursements and costs of this action. 


TELL, CHESER, BREITBART & 
LEFKOWITZ 

Attorneys for Defendant & 
Third-Party Plaintiff 

116 John Street 

New York, N.Y. 10038 
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BSTYEES . 
: PACIFIC & saat SHIPPERS, INC. 


RINSED PERNAS SE» ter sal ates ef er a ee? ee 


Pursuant to the terms of section 499(a) of the Interstate Commerce Act, as amended, PACIFIC & ATLANTIC, 
SHIPPERS, INC., tereafter called forwarder, and j 


(Name of Carrier) ‘ 


Sereafter called motor carrier, for and in consideration of the sutual covenants and payzents hereinafter recited, 
bereby agree as. follows: : STS ; 3 : 


Motor carrier will supply, and freight forwarder will utilize, as the needs and circumstances of its operation 
require, the services and iostrumentalities of notor carrier specified herein ano forvarder #11] paz tie ‘compen- 
eee specified therefor in the separate Schedule of Service and Compensation attached hereco and nade a part 

reoft. 4 


ee GENERAL TERNS AND CONDITIONS 


1. Claius: Motor carrier will transmit to forwarder all clains or notices of Clains for loss or danage or calay 
to shipments prosptly after receipt thereof. Forwarder will proaptly investigate, adjust, settle, conproaise, pay, 
satisfy or defend all claims or demands. - : a 

2. Liability: Motor carrier shall assure and indemnify forvarder against liability arising by, in, or incident to 
the performance by notor carrier of any of the services provided for by this contract and Zor all saipzents gnile 
in 4ts possessioo, or because of any failure, delay or omission, of notor carrier, and shall assure prorata Liabil~ 
ity for unlocated loss or damage.to shipeents. Motor carrier shall maintain policies of insurance adequate to 
indemnify forvarder against liability as defined herein. Provided, hovever, {hat the liability of notor carrier 
szall is no way be limited by such policies of insurance. 


3. Schedule of Service and Compensation: A-separate sciedule of service and coapensation is attached hereto acd ; 
made a part Hereol, and the parties hereby agree that changes in said sctedule hereinafter mutually agreed upon 
Detvean the parties hereto aay be filed wita the Comeission upon the certification of forvarder. 


4. Deseriotion-of Service: As used herein, the words “service” or “services” and "instrumentalities” shall be 

des to include ine haul transportation by motor carrier of a shipment or shipments noving in the service cf 
forsarder (a) from point of origin or an interchange point to or tovard a forwarcer station and/or (b) froa a for- 
wvarder station or an interchange point. to or tovard the ultimate destination and/or (c) betveen forzarder stations, 
as the circumstances require, and (2) all services incident thereto includicg, as forvarder may elect or require, 
pick-up, delivery, loading, and unloading of the freight, obtaining of shipping order, issuance of receipt or 
forvarder’s bill of lading, collection and remitf*oce of and receipt for prepaid charges, transaission of billing 
papers, obtaining delivery receipt, obtaining 2* -riginal endorsed bill of lading, obtaining and remitting to 
forzarder cash, certified cheek ar nooey order in payment of COD’s, presentation of forwarder's freight bill, 
collection and remittance of forvarder's charges, and (3) the provision, naintenance and operatioa of all facil- 
ities, equipment and personnel incidest to the performance of a complete transportation service in aay one or 11 
of the types of movezents spectfied in ites one of this paragraph— : 


5. Provision of Service a usentalities: Motor carrier shall proasptly, safely and expeditiously perform the 
service, and saa provide the instriventalities, described herein, or so much thereof as may be necessar7 to 
effectuate transportation service specified in the separate Schedule of Service and Compensation attached hereto 

_ aad eade a part bereo?. : : : 


-It ‘is understood that this contract shall not be construed as requiring or authorizing either party hereto to 
reader service beyond the scope of its operating authority. : 


, IN ¥ITNSSS WHSREOP, the parties perety by their duly authorized officers and agents have hereunto set their 


_hands and seals this APO reg day of 


Attest (if,a corporation) : Wr ie 
anc aa (Nase of 


‘s Pd | 
(CORPORATE SZAL Certificate Ko. uc-_9725 


(Nane of Title of Office ) 
iW.he Frost, Jr. Traffic Nanazer 
Attest. (if'a ycor ta) PACIFIC & ATLANTIC S2IPPERS, iXC, 


(Chp702AT2 SZAL)_- 
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and Title of Ofmces) 
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WESTRANSCO FREIGHT COMPANY 
501 So. Anderson St. 
Los Angeles, California 90033 


FF-C No. 2556 *® 


*Pacific & Atlantic Shippers, Inc. Series 
Date 


To the Interstate Commerce Commission 
Washington, D. C. 


This is to certify that isscciated Seeisns Tenses 

hereby agrees to transfer to Westransco Freight Company all of the conditions, 
charges, rates, rules, regulations, etc., named in the above contract, iuclud- 
ing Schedules of Compensation and Supplements or Amendments thereto, filed 
with the Interstate Commerce Commission by Pacific & Atlentic Shippers, Inc. 

in every respect as if the same had been originally filed by Westransco Freight 
- Company. ‘ 


Assoelased Sroicht tines 
Name of Motor Carrier 


Certificate No. MC 


Authorized Signature 
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WESTRANSCO FREIGHT COMPANY 
501 So. Anderson St. ; 
Los Angeles, California 90033 


Date March bh, 1938 


‘FF-C No1959 * 
*Pacific & Atlantic Shippers, Inc., Series - 


Interstate Commerce Commission 
Bureau of Tariffs 
Washington, D. C. 20423 


Attached is original and copy of Saaianahas between Westransco Freight 
.Conpaay aad 
re 
dn connection with the above Contract originally filed by Pacific & 


Atlantic Shippers, Inc. 


WESTRANSCO FREIGHT COMPANY 


co Presiésarts 
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STATES DISTRICT COURT 
| DISTRICT OF ‘!<W YORK 


AMERICAN GREETINGS CORPORATION, 7 
. INDEX NO. 
Plaintiff, 75 Civ. 5139 
Judge Metzner 
- against - 
WESTRANSCO FREIGHT COMPANY, INC., 


Defendant. 


WESTRANSCO FREIGHT COMPANY, INC., ; 
i ANSWER 
Third-Party Plaintiff, 
- against - 
ASSOCIATED FREIGHT LIK=S, INC., 


Third-Party Defendant. 


The Third-Party Defendant, ASSOCIATED FREIGHT LINES, 


INC., (hereinafter Asssciated) through its attorneys HILL, 
RIVKINS, CAREY, LOESBE>G & O'BRIEN, hereby appears in the 
action and for its answer to the Third-Party Complaint al- 


leges upon information and belief as follows: 


1.) Denies each and every allegation contained in 


paragraph numbered #12. 


2.) Denies having knowledge or information sufficie 
to form a belief as to 2ach and every allegation contained 


in paragraphs numbered #1, #5, #8, #9, #10 and #11. 


3.) Denies each and every allegation contained in 
paragraphs numbered #4, #6 and #7 except that it admits the 
existance of each and every contract presently in effect 

—petyten the Third-Party Plaintiff and the Third-Party De- 
dant and begs leave <o refer to the original of such 


i contracts at: the time c? trial of this action. 


€ ‘FOR A FIRST AFFIRMAT AND 

COMPLETE DEFENSE TO EAG: AND 
EVERY CAUSE OF ACTION TdE 
THIRD-PARTY DEFENDANT ALLEGES ; 

4.) Whatever shipments were received for transport- 
ation by the carriers were accepted in accordance with, and 
suject to, all the terms and conditions of the Uniform Bill 
of Lading prescribed by the Interstate Commerce Commission 
and also subject to the effect classifications and tariffs, 
rules set forth therein, and the rules, regulations and 
practices of the Third-Party defendant and its connecting 
lines applicable thereto, including terminal tariffs, duly 
published and filed with said Commission which together 
form the Contract of Carriage between the parties for the 
transportation of said shipments and the responsibility of 
the carriers in the matter is defined by and subject to the 
provisions of the Interstate Commerce Act, the Bills of 
Lading Act and other Statutes of the United States of Ameri 
ca applicable to the shipments moving in Interstate Com- 
merce. The Third-Party defendant and its connecting car- 
riers, if any, duly performed all of the terms and condition: 
on its and their part to be performed. 

FOR A SECOND SEPARATE AND COM- 
PLETE DEFENSE TO EACH AND EVERY 
CAUSE OF ACTION THE THIRD-PARTY 
DEFENDANT ALLEGES: 

5.) The bill of lading agreement further paeuaes 
in Section 2(b) as follows: 

"As a conditioned precedent | APPEN NDiX y, 


to recovery, claims must be 
filed in writing with the re-'!: 
ceiving or delivering carrier, 
or carrier issuing this bill of 
lading, or carrier on whose line 
the bss, damage, injury or delay 
occurred, within nine months 


e 


‘after delivery of tn pro- 

perty (or, in the case of 

export tariff, within nine 

months after delivery at 
the port of export) or, in 
the case of failure to make 
delivery, then within nine 

months after a reasonable tine 
for delivery has elapsed, and 
suit shall be instituted against 

- any carrier only within two years 
and one day from the day when 
notice in writing is given by the 
carrier to the claimant that the 
carrier has disallowed the claim 
or any part or parts thereof spec- 
ified in the notice. Where claims 
are not filed or suits are not in- 
stituted thereon in accordance with 
the foregoing provisions, no carrier 
hereunder shall be liable, and such 
claims will not be paid." 


In the event that the claim was not filed nor suit instituted 
on any of the shipments that are the subject matter of the 
complaint herein within the time prescribed by such limits, 
suit on such shipments is barred. 

FOR A THIRD SEPARATE AND 

PARTIAL DZFENSE TO EACH AND 


EVERY CAUSE OF ACTION THE 
THUIRD-PARTY DEFENDANT ALLEGES: 


6.) The bill of lading agreement provided in Section 


2(a) as follows: 


",..[W]Jhere a lower value than 
actual value has been repre- 
sented in writing by the shipper 
or has been agreed upon in writing 
as the released value of the pro- 
perty as determined by the class- 
ification or tariffs upon which 
the rate is base, such lower value 
e+. Shall be the maximum amount to. 
be recovered, whether or not such 
loss or damage occurs from negli- 
gence." 


In Shag rent that said shipments g ved subject to any limi- 


tations of liability the plaintirr may not recover in ex- 
cess of such limitation. 

FOR A FOURTH SEPARATE AND COM- 

PLETE DEFSNSE TO EACH AND EVERY 

CAUSE OF ACTION THE THIRD-PARTY 

DEFENDANT ALLEGES: 

7-) The shipments referred to in the complaint here- 
in were loaded and counted by the shipper and/or his agent_” 
“and the carrier is not responsible for any damage to such 
shipments caused by the improper loading thereof. 

FOR A FIFTH SEPARATE AND COMPLETE 
DEF"NSE TO EACH AND EVERY CAUSE OF 
ACTION THE THIRD-PARTY DEFENDANT 
ALLEGES: 

8.) In the event that the plaintiff had not or has 
not any title or interest in the shipment that are the sub- 
ject of this action then the plaintiff is not the real party 
in interest herein and is not entitled to maintain this suit 

FOR A SIXTH SEPARATE AND COMPLETE 


DEFENSE TO EACH AND EVERY CAUSE OF 
ACTION THE THIRD-PARTY DEFENDANT 


ALLEGES: 
ante bh Se 
9.) If the shipments referred to in the complaint 
suffered any loss or damage or delay, such loss damage or 
delay was caused by acts or omissions by a third party or . 
parties over whom the carrier had no control. 
FOR A SEVENTH SEPARATE AND PARTIAL 
DEFENSE TO EACH AND EVERY CAUSE OF 
ACTION THE DEFENDANT ALLEGES: 
San SEP ENDANT AL 
10.) The bill of lading, tariffs ana classifications 


which constitute the contract of carriage do not contemplate 


CZ 


reepoidesiity for special ree If any percentage of 
the damages sought in the complaint herein are special 
damages then the thir<-party defendant is not responsible 


for such damages. 


WHEREFORE, the third-party defendant, ASSO- 
CIATED FREIGHT LINES, INC., demands judgment dismissing the 


complaint herein together with its costs and disbursements. 


Dated: New York, New York 
January 27, 1S76 


HILL, PIVKINS, CAREY, LOESBERG & O'BRIEN 
Attorne;s for Third-Party Defendants 


ay 6 ea LINES, INC. 


96 Fulton Street 
New Yors, New York 10038 
Tele. Kko.: (212) 233-6171 


TELL CHESER, BHSITBART & LEFKOWITZ 
Attorneys for D2ft./Third-Party Pltf. 
116 John Street 

New York, New York 10038 


ARSHAM & KEENAN 
ATTORNEYS For Fiaintiff 
277 Park Avenue 

New York, New York 10017 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMERICAN GREETINGS CORPORATION, 


Plaintiff, 
Index No. 75 Civ. 5139 


-against- 
Judge Metzner 


WESTRANSTCO FREIGHT COMPANY, 
Defendant. 


DLFENDANT'S NOTICE OF 
WESTRANSCO FREIGHT COMPANY, INC., MOTION FOR SUMMARY 
JUDGMENT IN FAVOR OF 
Third-Party Plaintiff, DEFENDANT AND AGAINST 
PLAINTIFF PURSUANT TO 
~-against- RULE 56 OF THE FEDERAL 
RULES OF CIVIL PROCEDURE 
ASSOCIATED FREIGHT LINES, INC., 


Third-Party Defendant. 


aes enee eo en en aoe an ae nee Sn eee ent en een nen ee cen wen en es sem es mann 


PLEASE TAKE NOTICE that upon the affidavit of DORA VILLA, sworn 


to the 18th day of March, 1976, and upon the copies of the pleadings and 
exhibits hereto annexed, the defendant will move before Honorable Charles M. 
Metzner, District Judge, in Room 2201, at the United States District Court for 


the Southern District of New York, Foley Square, Borough of Manhattan, City 


that day, pursuant to Rule 56 of the Federal Rules of Civil Procedure, granting 
summary judgment in favor of the defendant and against the plaintiff , and that 
summary judgment be entered in favor of the defendant on the ground that there 
is no genuine issue of fact, and that defendant is entitled to judgment as a 
matter of law, and for such other and further relief as may seem just and proper 


in the premises. 
Dated: March 22, 1976 Yours, etc. 


TELL, CHESER, BREITBART & 
LEFKOWITZ 
Attorneys for Defendant 
116-John Street 


TO: 


ARSHAM & KEENAN, ESQS. I.J. Kirschenbaum, Attorney 
Attorneys for Plaintiff of Record 

277 Park Avenue 

New York, N.Y. 10017 


HILL, RIVKINS, CAREY, LOESBERG & O'BRIEN, ESQS. 

Attorneys for Third-Party Defendant, Associated Freight Lines, Inc. 
96 Fulton Street 

New York, N.Y. 10038 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMERICAN GREETINGS CORPORATION, 
Plaintiff, 


-against- 


WESTRANSCO FREIGHT COMPANY, INC., 


Defendant. 
ne we ae we ce ew eo er ee oe me se om ee ee a ow X 


WESTRANSCO FREIGHT COMPANY, INC., 


Third-Party Plaintiff, AFFIDAVIT IN SUPPORT OF 
DEFENDANT'S MOTION FOR: 
~against- SUMMARY JUDGMENT 
PURSUANT TO RULE 56 OF 
ASSOCIATED FREIGHT LINES, INC., THE FEDERAL RULES OF CIV 


B18. 0) 9016) tee 
Third-Party Defendant. 


STATE OF CALIFORNIA ) 
SS.: 
COUNTY OF LOS ANGELES) 


DORA VILLA, being duly sworn, deposes and says: 


I am the claim agent of the defendant, WESTTRANSCO FREIGHT 


COMPANY (sued herein as WESTRANSCO FREIGHT CO., INC .), which maintains 


- 


its executive office at 1041 Richmond Street, Los Angeles, _California-90054.-— 
ee ee 


| | 


‘ 
: 


_ se enaeseanllbedieenadeeraeeatinmmnssanansiistieeahienanteseamentimemseadaaiametemteaedadendematammtnnemmmadanmmmnenerammaanamteamaednemaemmieteemen mamma semen 


Saenger emt snares ae hose eens —-etseeahaanRNS NESE ne na 


I am familiar with all the facts and c'rcumstances herein, and I make 
this affidavit in support of defendant’s motion under Rule 56 of the Federal Rule: 
02 Civil Procedure for summary judgment in favor of the defendant dismissing the 
complaint because of plaintiff's failure to timely file its claims in writing with- 


in the time allowed by § 2(b) of the Uniferin Bill of Lading. 


Hereto annexed and made a part hereof is a copy of the complaint in 


this action and of the answer interposed by the defendant. 


There are also annexed copies of the third-party complaint and the 


answer p.eaded by the third-party defendant, which I have been informed joins 


in this motion. 


» The facts in this case are not in dispute and a dtermination is 


sougnt that as < .natter of law this action cannot be maintained. 


The defendant is a freight forwarder operating in interstate commerce 
pursuant to the authority of the Interstate Commerce Commission. In connect- 


ion with its duties as such freight forwarder, it uses various truckers and 


: te railroacis to perform the transportation obligations it assumes to its customers 
rn é 
‘ who entrust shipments to it for delivery. 
' Plaintiff in this case maintains a factory at Osceola, Arkansas. 
& For some six or seven years prior to 1974, it had used the defendant to trans- 
cy ~ { 


me 


th APPENEX 93 


port freight for it from Osceola, Arkansas, to various points in some of the 


western states. 


In this case, plaintiff sues to recover a total of $11,528.45, claimed 


to be the value of five shipments which were picked up at plaintiff's plant in 


Osceola, Arkansas by defendant's pickup agent, Freightways Express, Inc., | 


on March 14, 1974. 


Hereto annexed and made a part hereof are copies of the five bilis of 
lading issued to plaintiff at Osceola, Arkansas on March 14, 1974, when the 


shipments were picked up. 


It will be noted that all of the shipments were intended for delivery 
to air force bases in California. Two of the shipments were to be delivered to 


Mather AFB, one to Travis AFB, and two to McClellan AFB. 


All of the said shipments came to defendant's San Francisco termi- 
nal, where they were loaded on a truck belonging to the third-party defendant, 
ASSOCIATED FREIGHT LINES, INC., which was to make the deliveries on behaif 


of the defendant to the designated consignees. 


I am advised that the five shipments were involved in an accident 
on March 27, 1974; that they were damaged beyond use and never delivered to 


the consignees. 
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"As a condition precedent to recovery, claims must be 
filed in writing with the receivinc or delivering carrier, or 
carrier issuing this bill of lading, or carrier on whose line 
the loss, damage, injury or del=y occurred, within nine 
months after delivery of the pri perty (or, in case of export 
traffic, within nine months after delivery at port of export) . 
or, in case of failure to make delivery, then within nine 
months after a reasonable time for delivery has ‘apsed; 
and suits shall be instituted against any carrier nly within 
two years and one day from the day when notice in writing is 
given by the carrier to the claimant that the carrier has dis- 
allowed the claim or any part or parts thereof specified in the 
notice. Where claims are not filed or suits are not institu- 
ted thereon in accordance with the foregoing provisions, no 
carrier hereunder shall be liable, and such claims will not 
be paid.” 


At the time the shipments were made on March 14, 1974, § 2(b) of 
the Uniform Bill of Lading covering these shipments, read as follows: 


All of these shipments having been made on March 14, 1974, in order} 
for plaintiff to prove compliance with the foregoing condition precedent, it 
would be necessary for plaintiff to show that a written notice of claim was filed: 


with the defendant prior to December 14, 1974. 


Hereto annexed and made a part hereof are the five letters received 
irom the plaintiff, all dated May 30, 1975, asserting claim, and Sach had at- 
tached to it the claim form approved by the Interstate Commerce Commission, 
and these are also dated May 30, 1975. My file indicates that these letters 
and claim forms represented the first notice in writing of any presentation by 


plaintiff of claims arising out of the said five shipmentss——~--~-—--—-- —-----~ --. 
| 
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I direct this Court's attention to the fact that in each of the c'nim 
forms, there is a statement to the effect that plaintiff was not notified of the 
loss until April, 1975. I have been advised by defendant's attorneys that the 
time when plaintiff may have learned of the non-deliveries is wholly immaterial” 
to the obligation of plaintiff to comply with the aforementioned bill of lading pro 


vision. 


I am now further advised that plaintiff was examined before trial in 
this case through James H. Edler, plaintiff's Corporate Director of Traffic, who 


signed the annexed claim letters and forms of claims dated May 30, 1975. 


I have further been advised by defendant's attorneys that at the time 
of such examination before trial, Mr. Edler produced two letters, both dated 
January 23, 1975, addressed to defendant's pickup agent, Freightways Express, In 


making claim for the two shipments intended for Mather AFB. 


I respectfully submit that regardless of what date is used by plaintiff, 
| it is obvious that none of the claims was timely filed within the provisions of 

§ 2(b) of the Uniform Bill of Lading. I therefore verily believe that this action 
is without merit, and I respectfully request that defendant's application for 


' summary judgment dismissing the complaint should be granted. 


Sworn to before me this 18th / ; 

. day of Marcha 1976 . ape ae ae, os, 

| Ye one eric gary Dora Villa 
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wre in support ox our claim 
wit of £4+20.55 to cover loss 
/i4/2 to Kethers /FB, Bldg. 3636 


Mense acknowl aedze receipt of the attached claim 
and allow us your cheei: to cover. 


Yours with "“Smariesn Crectirngs" 


t uA 
bephity TH Cae 


ce 52S ii. Edler 
Cornorate Director of "raffic 


A SRG <r 


STANCAAD FG: |g 3A PRESENTATION OF Loss —e iAAGE CLAIM 


Approved be tee fnterstate Commerce Commission, the National 
bstesiriat Trattic Leagie, the Freight Claim Association 


ere Aedecacey A Niel, Chie Claimant's No 2013-79509 _ if 
ye se i | 5 /39/75___ Carrier's No. 


Las ongoles, Calif. 5005): 


2 

° . . i 

Vhis claim for s 4425, 55 is maule against ihe Carrier uae, ap Ke 
» %nericen Greetings Corn. ios in commection with the fullowing 
deseribed shipment: 


Deseriptioa of shipacnt 23 carton cards 916% 


2 Coreen - ee ome - 


Nace awl wblress of coasignor (Shipper) Amer ricrn Greeti : ee poe 25 


Shipped Frm YY Csceol a» _frxansas eee | aoe aan 33363 


Final Destivation Routed Vis peters RR Eth Cosh es 


Vibe. issuers! In es pede ode t* 2am 8572 nes. Le eal Sees Bb. Date <5o: 6302 6352 2/16/71, aaa 


Pa. Freight Wilt (Prod No, 3OL4L2-922 3722/74 Oniginal Car No. 


Nane and address of Coasigmee: 42 ners AFB, ods. 3433, ABER Lie 3s $A, Calif, ¢ ee 


DETAILED STATEMENT SHOWING HOW AMOUNT CLAIMED 1S DETERMINED 
o2e invoice atteched 26.55 


— — -——— 


LS ES LS Se eS 2 A ee ee ne Se oe 


Total Amount Claimed G226 55 


IN ADDITION TO INFORM VIION GIVEN AGOVE, THE FOLLOWING DOCUMENTS 
ARE SUBMITTED IN SUPPORT OF THIS CLAIM. 


» Octzinal paid treigit CR pease’) bill 
« Ohniginal taveice or certified Copy 
2 Original Bow. inet previousty sunmendered to: carrier. 
Ovher particulars obvtinabls ia proof of loss on damaye: eloimed: 
te smarks: 


~ A hovel 105 


~ Rigs ee involved in an accident and was consid2red 
Se 


_mricen eee eee aS” hot Notice? untir ipria, 


‘We + forse, cettase statement Cet ieieew! AT} t. 


APPEND'X 33 fmerican Groetings Corp. 


a 


299 


a 


eg 


Ls aay, WCU Lfurcting és} opuetn +0 eae pie: MUTANS SED AID CLE Site D OMS 44144 


POOP TL El atg T0% VELA TESST Bs Sly 


Testransco ee ue wt Hay 30, 1¢75 
P.0. Box 5':810 Ne “7 qlain 4201 bachoo 
Los fngeles, Calif. $0954 +: prey 


/ttn: Ciain Agent 


506009 


Gantlemen: 


w"ne attached claim prners are in support of our clain 
2923-75495 filed for %35230.0) to cover loss of a shipasnt 
ve a on 3/1':/7% to MeClelisn ‘FB. ept. F-Bldg. 1407, 


McClellan, Calir. 


Please acknowledge receint of the attached clein p2pers 
end allow us your check to cover. 


Yours with "/merican Greetings" 


eee fA CMA, 


Janes H. Edler 
Corporate Director of Traffic 


JHE/kr 


APPEND:X com 


STANDARD FORM FOR PRESENTATION OF LOSS AMD DAMAGE CLAIM 
Approved by the [nterstate Commerce Commission, the National 
flesteial Traftice Leaguy, the Fevight Claim Assuciation 


Clevelsuel, Ohio Claimant's No. XR 291.8-79409 , 
Date Carrier’ No. 


Se ee eens eee 


com B98 009 


This claim for $ meee oS is made against the carrier named above 
lw fmerican Greetings Corp. fr loss in commection with the following 


described shipment: 


Description of shipment 29 ctns turthenware 64D 


LCS A ee CO At NS I SS A et te Ns te A me ee sl ts Sevens cay ee tee 


Nane and address of coasignor Shipper) = Snericsa Greetings Corporation n, RFD #1 5». Osceola 
Arkansas 
Shipped From ___OSceola, Arkansas __ To _ __¥83363 : ae 


Senay ae meee mein 


eb AES LM a et _..... Routed View oo aes : 
Bi. 1.. isstted by _f-mrican Graatings | Cors. oO AL. Ditte _59 13389 3/14/74 
Bab. Freight Ail! (Prod No. 361412-93' 3/22/74 Original Car No. re 


Nane and adlress of Consignes LieClellan FB, Dept. F-Bldg. 1407, McClellan, Calif. 


Final Destination 


om: 


DETAILED ST.VIEMEN TY SHOWING HOW AMOUNT CLAIMED IS DETERMINED 
_See invoice attached _ oe 5630.00 


Total Amount Claimed $630 -00 


IN ADDITION TO INFORMATION GIVEN ABOVE, THE FOLLOWING DOCUMENTS 
ARE ST BMEPTED IN SUPPORT OF ‘THIS CLAIM. 


© Original paid freight ChRxpense > bill 


Orivinal DB. 1. if not previously surreadered lo carrier. 


1 

2. Original bawoice or certified copy 

%. 

$. Other particulars obtainable in proof of loss or damage claimed: 


lnerin: _* Bond of Indeanity in lieu of original paid freight bill. 


"nis shipment was ; invsived in ean aceident and considered a total 


loss. _inePltan Greétings was not notified until hors, 19/79. 


ea omer (said las stn eco tb ost (ee So" oe Ook Sate lee eis ents aan ann | Sie Gua a Se ets Sea oe a 
Phe tereapiige s ne a KOLA A TL 
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fnerican Greetings Com. 
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ee rad le 


estransco — 
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hy 
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-tta: Cleis . gent 


laim peoers are in sunsort of our eclein 
ned in the asount of a oy 09 to cover loss 
1 mede on “5/14 /7 to Mather .FB, Bldg. 3636 


’ 


2 


236 acknowvlodze reseint of 


p £ tha attached 
ad allow us your cherk 


Claite papers 
k tO Cove: 


yours with "!maricen Greatings" 


. 3 

zee it eee te oS : 

A * 

venes H. Edler 
Coroorate Director of Traffic 


. 


STANDARD Fog FOR PRESENTATION OF LOSS a@ JAMAGE CLAIM 


Approved by che faterstate Commerce Conanission, the Nationit 
ladusteicl Traffic League, the B ‘reight Claim Association 


rn 


a BEASCO Cleveland, Obie Clatinant’s No, 1.8 -79590 


- . paps “y a. ¥ > . . 
ve NOX DSLG — Date Bf: pele wee Carrier's No. 


2 a Oe atte eae aes eer te emenee 


Thi. un tur 37% is mad: agaiost the carrior named rbove 
Ww imeries eating: CT for in Connection with the following 
th-seritaed shipment: 


Y: . wore 1930% 
Description of shipment eae Hale eset aay a 2208,; 


i ° 
Saar cad acklress of Consignor ‘Shippest - + 


Shipped From Ose 20% 


Fina! Descaation we Routed Via cee ane 


hi. 1. issued hy wiegidin Sreitiors — Bi. Dite _ 823 33D 3/704/77% 


Original Car No, 


00 ee sate ame 


ether 'FR, Calif, 


DETAILED S17. VTEMENT SHOWING HOW AMOUNT CLAIMED 'S DETERMINED 
‘invoice attached £3126 


oe oo RS RS NS SCR Oe Sa nena seeeetee epee @-anmeer en ecamnenar: 


eS eR 


Total Avount Claimed 51260.00 


OL TTR 
IN ADDITION TO INFORMATION GIVEN ABOVE, THE FOL LOWING DOCUMENTS 
ARE SUBMITTED IN SUPPORT GF ‘THIS CLAIM. 


CX YD. Original paid treient (“Expense ) bill 
(2 2. Original invoice or cortified cope 

(200 3. Original 2b. i? not previowsls surrendered te carrier. 

AO Other purticules obiainatte in proof of loss ar damage claimed: 


A eee —— nO eee ~ 


7 


Rewarks: —” * LO: wo! 


Indemnity in ifeus or Pf OFLE ginal paid Proishr 


inva) ro0. 
Sic: ck CET Be 


Greetings Corp, 


pean! 
wee 
“ ge. 
See 
'° 


or * 


\ * = 
ee, fe ee ee ee 
Che up’ Sweiings Cyepmnthen 


“isstransco 
6. Box 54810 


tngeles, Calif. $0054 
fttn: Clain Agent 
Gcntlemen: 


The attached claim pavers are in sipport of our claim 
2018-75200 filed for 32733.70 to cover loss of a shipinent 
we made on 3/14/74 to Travis AFB, Br.1005-Bld;. 650, 
Travis AFB, Cslif. 


Pi.ease acknowledge receipt of the attached claim pagers 
and allow us your check to cover. 


Yours with "“neriecan Greetings" 
oOo 


+ 


y eR veh Cian y 


Janes H. Edler 
Corporate Director of Traffic 


. 


JHE/kr 


APPENDIX 3% 


AN RENN S OAC = NNO aa Ae comme me 
* 


STANDARD FORM FOR PRESENTATION OF LOSS AND DAMAGE CLAIM 


rf b ¥ bad ° 68 . ’ 
Approved i the literstate Conmcrce Commission, A Oe 
hd strial Traffte Leagie, (he Froight Chain Asseciat ion 
sLEanseo Clevelaad, Ghin Clainaat’s Neo. 
Date 5f. 39/ 73 __. Carrivr’s Now 
be C995}+ 


is mele against the carrier naned fe 
Dy : 35 r for loss in commection with the following 


described his ‘ule 


Description of shipment aS c ctns ed | others $ Day c# rds. cosas OL SMa ys eee mages 


Name and address of consigner (Shipper) auievtiesunm Greetings Corp. , _hte) 331, Osceola, 
en Ao 2 - ye Q- & 
Shipped Prow SES S23 as. Fe ____M 83363 


Final Destination 0 Routed Via 2 See eee 


B. OL. issued by _Jmartean Greaki anss_ Lor... BOL. Date BALL Yk ee See 

Pi. Freight Bill Pro Ne, 3OEBL2-092 3/22/74 Original CarNo. 

Name and address of Cs msimee Travis 133, Ar. 1005-Bldg. 655, Travis AFB. , Calif 
DETAILED STATEMENT SHOWING HOW AMOUNT CLAIMED 1S DETERMINED 


_See invoice attached 7" 92733-70. 


Votal Amount Claimed 927 33-70 


IN ADDITION ‘TO INFORALVTION GIVEN ABOVE, THE FOLLOWING DOCUMENTS 
ARE SUBMITTED IN SUPPORT OF ‘THIS CLAIM. 


CF 


Orioal BLL. i not previoushy surrendered to carrier. 
Ome: partieelars olxainghle in proof of ETest or diemage chained: 


(X 
7 


YOU. Original paid freighs CSRxpense) bill 
(£7 2. Orisinal invoice or certified copy 

d: 335 

4. 


~ *3end ot _inéennity in- Tien of original pat p2id_ freight biil. 


Re ieee silos OER el eee er se cae Se ae ree 


me em ome er ew es = meee ae: Sm eee" any 


‘tats shipment was invoived in an accident and is considered a 
total “toss. merican Greotings | was not no fisted” until SOR fpril, 1 


oon oe eee we <+ ecm emeree meme sees ee ee Se eee meee ene ee a ae me me ee 8 8 re men ce. 0 commmees amreme-ase gemaieen cant 


The foreaoing statement of faets is berets ceitified to ans correct. 


er Sf fs 5 ° F “ - 2 zs 
fy de Ue Ap fs cater Ve DP rpseinn : DM ARTEL BOATS SLEMELAND, Obey 14a be 


"oe BO Pee Me Ps PI TEES Se oP oS Cu 


Vestransco - May 30, 1 22 
P.O. Box 54310 Flie # a? 2013-79400 
Los Angeles, Calif. $0054 


fttn: Claim ‘gent | OG V Q S 
Gentlemen: 


ane zttached claim papers are in sunvort of our clain 

18-7580 filed for 2478.20 to cover loss of e shipment 
=i “mad2 on 3/1N/7 to MeClelian 4F2, Dept. F-Bidg. 1407, 
uCCLlellan, Caiif 


Please acknowledge receipt of the attached claim pavers 
and sallow us your check to cover. 


Yours with “faerican Creatings" 


HN Ete 


apheeg 
a | 
Janes H. Edler 
Corporate Director of Traffic 


JHe/kr 
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| APPENDIX D 


fe oo 2 e 7 MJ ° 
STANDARDS roan IW PRESENTATION OF LOSS AND q AAGE CLAIM 


Noproved he the interstate: Coruncrce Commission, the National 
fe lustriol Trattic League, the Freight Claim Association 


westreansco 7 Chevelieni, Ghia Clhraimant’s No, _.. 2013-75499, 


es te cee ee ee ee cemRS om -emmee 


re 2.5, Pt ie E22 k eee Dito | 5/39/73. _. Carrier's Now 
iS 138208, Cn 
This cl: limtur 3) 2! 2473.20 is maybe against the carrier named above 


Wy merican Great sings Corp. for loss in commection with the following 
descrifacl shipment: , 


Description of shipment _23 ¢tas “others Da ay cards _ 


Re) 


Shipped From 


Final Destination _ : Routed Via 


1%. 1. issued ky Vartan Sroetings Comp. wb. Mate 7052826 3/7ih/7e 


Pd. Freight Bill (Pre Ne QOL LSU ACF Original Car Ne. 


Nam and abiress of Consiunee Mictl 2} lla an "£5, Jene. E. F-Bldg. 3407, McClellan, 


DETAILED SENTEMEN YT SHOSING HOW AMOUNT CLAIMED IS DETERMINED 
__See invoice attached £2478 20 


SLES OO OS LS AS LS | SAS en N= eee ee Come epee at eee: emenmreee 


Total Amount Claimed ___ $2478 29 


IN ADDITION “TO INFORMATION GIVEN ABOVE. THE FOL. LOWING DOC: UMENTS 
ARE SUBMEiTTED IN SUPEORT OF THIS CLAIM. 


CFV Orivinal pabl trodes CSR Apease  ) BiH 


tK 2. OFiginal taeoice of contitied! cage APPEN DIX ¢/ 
(A 3. Original Go 1. if not previously surrendered to ceirier, 
( A. Other particulars obtainshle i: a opraot of loss or daiwa. chtined: 


a SS Se ee A Se re tence nee 


Reninks: _ *Bonéot Tadennaity. in lieud oririnal paid freicht bil... 


E was 4 involved in on ace agent ond Was COr nsidered a tc" al 


"ied OME, MaxegekeZE fprit, iss 73% 
Re Perey slitescat of linet bs begeds cortifier! tee. coments 


fmerican Greetings Cor; . 


SOUTHERN DISTRICT OF NEW YORK 


AMERICAN GREETINGS CORPORATION, 


Plaintiff, 


Index No. 75 Civ 5139 
~against- ' 
Judge Metzner 
WESTRANSCO FREIGHT COMPANY, 


Defendant. 
— Bm erneee cmv een om ote ane an enn 0am ane Gan mb ans Oe On One ne Gad tnd OD amt GED GED ND OD GHD OND ED OAD OD HD OD ED EES oD ED ORD OND, xX 
WESTRANSCO FREIGHT COMPANY, INC., 
Third-Party Plaintiff, 
STATEMENT PURSUANT 
-against- TO RUIE %(g) OF THE 

RULES CF THIS COURT 
ASSOCIATED FREIGHT LINES, INC., 
Third-Party Defendant. 


ee ee ae ee ee cee es eae ne ee ee ne ne DO one ne a Oe OD Oe SS OD a Sw a Oe Oe ee >.4 


° 


STATE OF NEW YORK  ) 
SS.: 


| COUNTY OF NEW YORK) 


I. J. KIRSCHENBAUM, being duly sworn, deposes and says: 


I am an attomey at law admitted to practice in this Cours and asso- | | | 
ciated with TELL, CHESER, BREITBART & LEFKOWITZ, attorneys for the defendant : 


in the above entitled action. 


UNITED STATES DISTRICT COURT 
| 
} 
| 
{ 
! 
| 
' 
! 
| 


i 
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Pursuant to the provisions of Rule 9{g) of the Rules of this Court, I 


hereby state the following: 


This action was brought by plaintiff to recover the sum of $11,528.49 
alleged to be the value of five shipments which defendant received from plaintiff 
at Osceola, Kansas, on March 14, 1974, to be transported in interstate commerce 


for delivery to various designated consignees in California. < 


These shipments were all subject to the terms and conditions of 
the Uniform Bill of Lading which in § 2(b) thereof requires that as a condition 
precedent to any recovery a claimant must prove filing of a claim in writing 


within the period of time therein set forth. 


Although defendant concedw:s thai the shipments were damaged while 
in transit and never delivered to the designated consignees, defendant never- 
theless claims that there is no liability for these shipments because of plain- 


tiff's failure to show compliance with the foregoing-condition precedent. 


I.J. Kirschenbaum 


Swom to before me this 


22nd day of March, 1976 


/ 


aver en em 7 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
AMERICAN GREETINGS CORPORATION 
Plaintiff, 
~against- 
WESTRANSCO FREIGHT COMPANY, ING., 


Defendant. 


WESTRANSCO FREIGHT COMPANY, INC., 
Third-Party Plaintiff, 7§ Civil 5139 


~against- Judge Metzner 


ASSOCIATED FREIGHT LINES, INC... DEFENDANT'S ANSWERS 
TO PLAINTIFF'S INTERRO 
Third-Party Defendant. 


we ee ee en nn nn en eX 


Defendant, by TELL, CHESER, BREITBART & LEFKOWITZ, its attorneys 


answer plaintiff's interrogatories as follows: 


1. In what state is defendant, WESTRANSCO FREIGHT COMPANY, 
INC. ("Westransco") incorporated? . 


Answer: Illinois. 
2. Is Westransco authorized by the Interstate Commerce Commissio 
to operate as a freight forwarder in interstate commerce? If so, state the doc- 


ket number under which a freight forwarder permit was granted to Westransco. 


Answer: Yes. Sixth Amended Permit and Order No. FF-S2, 


dated December 29, 1967. 
|appeNDx Jf 


| 
| 
| 
| 
i 
| 
| 
| 
| 
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a 
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'¢ 


3. Is Westransco a participant in a tariff known as the National 
Motor Freight clakatiications Did it participate in said tariff in March and 
April of aa7Ae 


Answer: Yes. 
4. Did Westransco receive on or about March 14, 1974 five (5) 
shipments tendered by AMERICAN GREETINGS CORPORATION ("American Greet- 
ings") at Osceola, Arkansas for transportation to destinations in Califortia? 


Answer: Yes. Defendant concedes the receipt of the five ship- 
ments referred to in paragraph 6 of the complaint. — 


5. Was a bill of lading incorrorating the terms and conditions of the 
Uniform Domestic Straight Bill of Lading issued by Westransco for any or all of 
these shipments? Please attach a copy of each bill of lading to your answers. 


Answer: “es. Copies of the bills of lading are annexed. 


6. For each shipment, name the consignee and the place of delivery 
specified by the bill of lading. ‘ 


Answer: Name of consignee and address are set forth in the 
bill of lading. 


7. For each shipment, state how the commodity shipped was descri- 
bed on the bill of lading. 


Answer: See annexed bills of lading. 


8. State the weight and number of pieces or packages in each ship- 


Answer: See annexed bills of lading. 


9. Did the bill of lading for each shipment show that the shipment 
was received by Westransco "in apparent good order except as noted )contents 
and condition of contents of packages unknown)"? Were any exceptions noted 
on the bill of lading to this statement? If so, describe all such exceptions in 


full. 


Answer: Yes - no exceptions. 


-— [frvrenon 5" | “a ‘| 


10. State the name and address of all underlying carriers employed 
by Westransco to perform the transportation of the shipments at issue in this 
suit. 


Answer: Freightways Express Inc., 1749 Florida Street, Memphis 
Tennessee 38109, and Associated Freight Lines, 841 Folger Avenue, Berkeley, 
California 94710, acted for and on behalf of defendant. 


11. Did Westransco or any carrier acting for it deliver any of these 
five shipments to the consignee at the destination specified by the shipper? 


Answer: No. 


12. Was each of the shipments at issue in this action totally destroy 
during transportation? 


Answer: Otha Jones, driver for Associated Freight Lines, was 
: involved in an accident at 8:05 p.m. on March 27, 1974, on the Oakland side 
of the San Francisco-Oakland Bay Bridge. Heavy rain was falling at the time. 
Most of the shipments were thrown out of the vehicle at impact and scattered 
on the floor of the bridge. In an effort to clear the bridge for traffic, the bridge | § 
, authorities dispatched skip loaders and dump trucks to the scene of the accident: 
The skip loaders scooped up the shipments and deposited them in the dump 
trucks. The trucks then dumped the shipments in an open area near the toll 
' gates. Rain continued to fall and by that time it was almost eee to iden 
tify any of the shipments. 


13. State when and how Westransco obtained the information given 
in answe: :o the preceding question. 


Answer: On April 12, 1974, from defendant's San Francisco 
office. 


14. If the shipments weze not delivered to the consignee describe- 
the incidents or occurrences which prevented such delivery. Describe in de- 
tail the date, time, place, and tupe of occurrence which prevent delivery. 
Give the names and addresses of witnesses having knowledge of the incident 
or occurrence. 


Answer: See answer to No. 12 above. 
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{ 
| 15. Has American Greetings paid freight charges for any of these 
{ five (S) shipments to Westransco? If so, state the date and amounts paid by 
| American Greetings. 

Answer: Freight charges have been paid in the following amounts 
$83.50 on 28 cartons to Mather AFB; $122.62 on 40 cartons to Mather AFB; 
$61.32 on 18 cartons to Travis AFB; $51.34 on 23 cartons to McClellan AFB; 
$63.81 on 20 cartons to McClellan AFB. 


| 16. Did Westransco send any notice of the incident or occurrence to 
American Greetings or to any other person, firm, corporation or governmental 
entity? If so, state when and to whom such notice was sent and attach a copy 
Of said notice to your answers. 3 


Answer: Yes. For each shipment defendant sent a Notice on 
April 19, 1974 in the form annexed to shipper and consignee. 


17. Did Westransco file a claim in writing for the loss of any of the 
shipments at issue in this suit with any underlying carrier performing transpor- 
tation of the shipments? If so, state the date on which such claim or claims 
were filed, with whom they were filed and the nature of the claim as filed. 
Attach to your answers a copy of each such claim filed by Westransco. 


Answer: Immaterial to the issues in this case. 


18. Did Westrans¢o conduct any investigation of the reasons of non- 
delivery of these shipments? If so, state when, where and by whom such in- 
vestigations were conducted, and give in detail the results of all such investi- 
gations. If any reports, memoranda or other notations were made during or as a 
result of such investigations, attach copies thereof to your answers. 


eS 


| 
| 
| 
| 
| | 
| 
| 


Answer: .No investigation by .¢fendant. 


19. Identify every individual whom you expect to or may callasa 
witness at the trial of this case, and state whether each witness will be called 
as an expert or a factual witness. 7 


Ane Oe eR 8) me + RD © oemEEN. ene 


Answer: Defendant is presently of the opinion that there will be 
no trial. Should one be required, defendant will at that time endeavor to pro- 
vide the answer to the interrogatory. 
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20. For cach expert witness identified in response to the previous 
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) interrogatory, state the subject matter on which the expert is expected to testi- 


fy, state the substance of the facts and opinions to which the expert is expected 
to testify, state the substance of the facts and opinions to which the expert is. 
expected to testify and a summary of the grounds for each opinion. 


. Answer: See answer to No. 19. 


TELL, CHESER, BREITBART & 
LEFKOWITZ 
Attorneys for Defendant - 
116 John Street 
New York, N.Y. 10038 


TO: 


ARSHAM & KEENAN, ESQS. 
Attorneys for Plaintiff 

277 Park Avenue 

New York, N.Y. 10017 


HILL, RIVKINS, CAREY, LOESBERG & O'BRIEN, ESQS. 
Attorneys for Third-Party Deft, Associated Freight Lines, Inc. 
96 Fulton Street 

New York, N.Y. 10038 
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. UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ere pnermercrast acemarenenmcere come aomenenacenen 


AMERICAN. GREETINGS CORPORATION, 
: ' 
Plaintiff, 75 Civil 5139 (CMM) 
Vv. . 
WESTRANSCO FREIGHT COMPANY, INC. NOTICE OF CPOSS--MOTION 
FOR SUMMAR™ ‘UDGMENT 
Defendant, AND OTHE. 2ELIEF 
Vv. 


ASSOCIATED FREIGHT LINES, INC., 


Third-Party Defendant 


ion chivas airmen soe 


PLEASE TAKE NOTICE that upon the affidavit of James 
Edler, sworn to the 5t day of April, 1976, and upon copies of the 
pleadings and exhibits annexed hereto, and upon defendant's notice 
of motion for summary judgment and pleadings and exhibits annexed 
thereto, the plaintiff will cross-move before the Honorable Charles 
‘a tereeoe , United States District Judge, in Room 2201, United States 
Courthouse, Foley Square, New York, New York on the 27th day of April, 


1976, atten o'clock in the forenoon of that day: 


1. For summary judgment in the amount of $10,208.88 
pursuant to Rule 56 of the Federal Rules of Civil Procedure on the 
grounds that there is no genuine issue of fact, and plaintiff is entitled 


to judgment as a matter of law; 


APPENDIX 55° 


2. Alternatively, for leave to amend its 
complaint herein by filing the proposed amended complaint annexed 


hereto. 


Dated: april § , 1976 -ARSHAM & KEENAN ° 
Attorneys for Plaintiff 
277 Park Avenue 
New York, N.Y. 10017 
(212) PLaza 9-1000 


wy thinsd Mi Tior~ 


HILL, RivVKINS, CAREY, LOESBERG & O'BRIEN 
Attorneys for Third-Party Defendant 


TO: TELL, CHESER, BREITBART & LEFKOWITZ 
Attorneys for Defendant 


+ enn ee 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-------~----X 


AMERICAN GREETINGS CORPORATION, 
Plaintiff, . 
75 Civil 5139 (CMM) 
Vv. 
WESTRANSCO FREIGHT COMPANY, INC., 
Defendant, AFFIDAVIT 
Vv. 


‘ASSOCIATED FREIGHT !.INES, INC., 


Third-Party Defendant. 


ee oe mn em  oe ee —a nae -X 


STATE OF OHIO 


COUNTY OF 
JAMES EDLER, being duly sworn, deposes and says: 


1. I am employed by plaintiff, AMERICAN GREETINGS 
CORPORATION, as Corporate Director of Traffic. I am fully familiar 
with the facts at issue herein. I have previously testified at an 


oral deposition in this action held on December 24, 1975. 


2. On or about March 14, 1974 AMERICAN GREETINGS CORPORATION 


(‘American Greetings") tendered to an agent of defendant, WESTRANSCO FREIGHT 
COMPANY, INC. ("Westransco") thise shipments of greeting cards and two 
shipments of Earthenware for transportation from Osceola, Arkansas to 
various U. S. Air Force installations lecated in California. None 


of these shipments was ever delivered to the consignee... .__ 
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4. The true value of each shipment, as specified in the 


invoice to the customer, is shown in the following table: 


COMMODITY DESTINATION VALUE 
Greeting Cards Mather A.F.B. $4,426.55 
Earthe:ware Mather A.F.B. 1,260.00 
Greeting Cards Travis A.F.B. 2,733.70 
Greeting Cards McClellan A.F.B. 2,478.20 


Earthenware McClellan A.F.B. 630.00 


5. Notwithstanding that the total value of the two 
shipments of Earthenware described in the preceding Paragraph amounted 
to $1,890.00, the maximum recovery that plaintiff is entitled to for 
these two shipments is $570.43 because the two shipments of Varthenware 
were tendeged to Westrangco on @ released rate valuation whereby 
recovery is limited to $20.00 per hundred pounds Plus freight charges 
if paid. 


. 


6. The two shipments weighed 1,280 Pounds and 640 pounds 


respectively and the freight charges paid by American Gr ngs-to 


Westransco were $122.62 and $63.51 respectively. | APPENDIX 


7. Section 2(a) of the terms and conditions of the Uniform 


| 


Domestic Straight Bill of Lading as published in the National Mator 


Freight Classification, a tariff in which both Westransco and ASSOCIATED 
FREIGHT LINES, INC., (“Associated”) participated at the time the shipments 
at issue were tendered, provides in part: 

"In all cases not prohibited by law, where a 

lower value than actual value has been represented 

in writing by the shipper or has been agreed upon 

in writing as the released value of the property as 

determined by the classification or tariffs upon 

which the rate is based, such lower value plus 

freight charges if paid shel ve the maxinun 

amount to be recovered, whether or not such loss 

or damage occurs from negligence." 

8. Because these shipments were not delivered the consignee 
has never paid the invoice amounts to American Greetings. American 


Greetings did not receive re-orders or otherwise make delivery of substitute 


merchandise to replace the commodities lost in these shipments. 


9. Plaintiff, American Greetings, has no record of receiving 
the five letters referred to in answer to question 16 of plaintiff's 
initial interrogatories nor any explanation as to what happened to 
them. American Greetings did not file any written claim for any of the 
shipments until January 23, 1975, when claims were filed for the two 
shipments at issue which had been consigned to Mather Air Force Base. 


Claims were filed for the three remaining shipments on May 30, 1975. 


10. On or about February 10, 1975, defendants, Westransco 
sent a letter to its agent, Freightways Express Inc., describing the 
accident and concluding: “Please inform American Greeting Corp. so 
that they might go ahead and file claim." This letter specifically 


a 


refers to the two shipments on which claim had already been filed on 


cnicerera er 
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January 23, 1975. Freightways Express Inc. sent a copy of this 


letter of February 10, 1975 to American Greetings Corporation. 


, Re ag 
Sworn to before me this 5 


¢ 


day of April, 1976. 


ao? 


Soy 


| oy Voix J frre a 
MAX RINGER Altorney At Lew 
NOTARY 2UBLIC —— STATE OF? OHIO 


My commission has 20 expisction | 
Section 147.04 B.C. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Te ¢ 


AMERICAN GREETINGS CORPORATION, 


Plaintiff, 75 CIV. 5139 (CMM) 


Vv. 


WESTRANSCO FREIGHT COMPANY, INC., AMENDED COMPLAINT 
a/k/a WESTRANSCO FREIGHT COMPANY, 
and ASSOCIATED FREIGHT LINES, INC., 


Defendants. 


oenn 


Plaintiff, AMERICAN GREETINGS CORPORATION, by it: attorneys , 


ARSHAM & KEENAN, for its amended complaint alleges: 
FOR A FIRST CAUSE OF ACTION 


1. Plaintiff, AMERICAN GREETINGS CORPORATION (“American Greetings") 
is a corporation organized and existing under the laws of the State 


of Ohio. 


2. Defendant, WESTRANSCO FREIGHT COMPANY, INC., ("Westransco") 
is a corporation organized and existing under the laws of the 

State of California and is authorized to do business in the State 

of New York. Westransco operates in interstate commerce as a 

freight forwarder. Upon information and belief, Westransco maintains 


offices at 393 Seventh Avenue, New York, N.Y. and 661 West 34th 


Street, New York, N.Y. 


3. Upon information and belief, defendant, ASSOCIATED FREIGHT 


LINES, INC., ("Associated") is a corporation or 


APPEN 


under the laws of the State of California and operates as a common 


carrier of property by motor vehicle in interstate commerce. 


4. This action is brought under an Act of Congress regulating 
commerce, to wit, §§20(11), 219 and 413 of the Interstate Commerce 
Act, 49 U.S.C. §§20(11), 319 and 1013. Jurisdiction of this action 
is based upon 28 U.S.C. §1337. 


5. The amount in controversy in this action exceeds the sum of 
$10,000.00 exclusive of interest and costs. Jurisdiction of this 


action is also based upon 28 U.S.C. ’$1331 and 1332. 


6. Venue of this action is placed in tne Southern District of 


New York pursuant to 28 U.S.C. §1391(c). 


7. On or about March 14, 1974 American Greetings tendered to 
Westransco three shipments of greeting cards and two shipments of 
Earthenware for transportation from Osceola, Arkansas to various 
U.S. Air Force installations located in California. None of these 
shipments, identified in the following schedule, was delivered. 
No. of Westransco 

Commodity Cartons Destination Claim No. Value 
Greeting cards 28 Mather A.F.B. 506005 $4,426.55 
Earthenware 40 ‘Mather A.F.B. 506006 1,260.00 
Greeting cards 18 Travis A.F.B. 506007 2,733.70 
Greeting cards 23 McClellan A.F.B. 506008 2,478.20 


Earthenware 20 McClellan A.F.B. 506009 630.00 
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8. Notwithstanding that the full actual value of the two 
shipments of Earthenware set forth in the preceding paragraph was 


$1,260.00 and $630.00 respectively, these two shipments were 


tendered to Westransco on a released valuation which limited | 


Westransco’s liability to $20.00 per one hundred pounds plus freight 
charges if paid. The weight of these two cli pieeaite as set forth 

in the bills of lading was 1,280 pounds and 640 pounds respectively 
and the amounts of freight charges pa’d was $122.62 and $63.81, 
respectively. Therefore the total se ™v.unt recoverable by plaintiff 


for these two shipments is | zed to $570.43. 


9. Upon information and belief, Westransco tendered these 
five shipments to Associated for transportation and all five ship- 


ments were totally destroyed while in t’ »ssession of Associated. 


10. Upon information and belief, Westransco claims to have 
sent notice of the accident to the consignees and a copy of said 


notice to American Greetings by letters dated April 19, 1974. 


11. Westransco is liable to American Greetings in the amount of 
$10,208.88 because of its failure to deliver these five shipments 


in good condition to the consignees. 


12. Alternatively, if Westransco filed a claim in writing for the 
loss of these five shipments with Associated within nine months after 
a reasonable time for ielivery, then American Greetings is entitled to 


recover $10,208.88 from Associated. 
$$ 
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13. All conditions precedent to the plaintiff's cause of action 


have been performed or have occur: 


FOR A SECOND, ALTERNATIVE CAUSE OF ACTION 


14. Plaintiff repeats the allegations of Paragraphs number 1, 2, 
6. 7, 9 and 13 as if specifically set forth herein. 


\ 
15. This action is brought under an Act of Congress regulating 


commerce, to wit, §§406a(2) and 406a(6) of the Interstate Commerce Act, 
49 U.S.C, §1006a(2) and §10066a(6). Jurisdiction of this action is 


based on 29 U.S.c. §1337 and upon the doctine of pendent jurisdiction. 


16. American Greetings paid to Westransco for transportation 


of the five shipments at issue in this action the sum of $382.59. 


17. Because Westransco did .r0t deliver the five shipments at 


issue to the consignees it did not earn said freight charges. 
FOR A THIRD, HYPOTHETICAL CAUSE OF ACTION 


18. Plaintiff repeats the allegations of paragraphs number 1, 


2, 3, 6, 3, 9, and 13, as if specifically set forth herein. 


19. The Court may take jurisdiction of this action under the 


doctrine of pendent jurisdiction. 


20. If Westransco or Associated salvaged any oi: the goods in 


the five shipments at issue, they converted the proceeds of salvage to 


their ova use and failed to account to American Greetings. 


cee eens sen eno enema 
aetna 
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WHEREFORE plaintiff, American Greetings Corporation, demands 
judgment against defendants, Westransco and Associated, in the amount 
of $10,208.88; or alternatively plaintiff demands judgment against; 
Westransco in the amourt of $382.59, and an accounting by Westransco 
and Associated of the proceeds of salvage, iniens plaintiff recovers 
judgment under its First Cause of Action; together with interest, costs 


and disbursements in this action. 


Dated: April 5, 1976 ARSHAM & KEENAN 
Attorneys for Flaintiff 
277 Park Avenue 
New York, N.Y. 10017 
(212) PLaza 9-1000 - 


Martin S. Snitow 
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UNITED STATES DISTRICT COURT 
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AMERICAN GREETINGS CORPORATION, 
Plaintiff, 
~against- 
WESTRANSCO FREIGHT COMPANY, INC., Civil No. 75 Civ. 5139 
Defendant Judge Metzner 
eer ee a : NOTICE OF MOTION 
WESTRANSCO FREIGHT COMPANY, INC. 
Third-Party Plaintiff, 
~against- 


ASSOCIATED FREIGHT LINES, INC., 


Third-Party Defendant. 
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PLEASE TAKE NOTICE tha’ upon the annexed affidavit of RALPH FRY, 
sworn to on the ] f fA day of May, 1976, and upon all the pleadings and proceed 
ings had herein, and upon all the exhibits annexed hereto, the undersigned 


will move before HONORABLE CHARLES M. METZNER, United States District 


a wcaies we santas oms ote expeees femme 


Judge, in Room 2201, of the United States District Courthouse, Foley Square, 


Borough of Manhattan, City of New York, on the 27th day of May, 1976, at 


10:00 o'clock in the forenoon of that day, for ap_order,-pursuamt tr Ruls-56 | f 
| AppenDx £7 


PO AI ON EA EET AN AAO SOY OES: SEP SLs SCARS 
ee 


the Federal Rules of Civil Procedure, granting summary judgment of indemnity 
to the defendant and third-party plaintiff, WESTRA 3CO FREIGHT Co., INC., 
against the third-party defendant, ASSOCIATED FREIGHT LINES, INC., and 


providing such other and further relief as to the Court may seem just and proper. 


Dated: May 17, 1976 Yours, etc. 


TELL, CHESER, BREITBART & 
LEFKOWITZ 

Attorneys for Defendant & Third- 
Pari+ Plaintiff 

116 John Street 

New York, W.Y. 10038 


TO: 


ARSHAM & KEENAN, ESQS. 
Attorneys for Plaintiff 

277 Park Avenue 

New York, N.Y. 10017 


HILL, RIVKINS, CAREY, LOESBERG & O'BRIEN, ESQS. 
Attorneys for Third-Party Defendant 

96 Fulton Street _ 

New York, N.Y. 10038 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
AMERICAN GREETINGS CORPORATION, 
Plaintiff, 
~against- 


WESTRANSCO FREIGHT COMPANY, 


Defendant. Index No. 75 Civ. 5139 
Judge Metzner 


WESTRANSCO FREIGHT COMPANY, INC., STATEMENT PURSUANT TO ;} 
RULE 9(g) OF THE RULES 


Third-Party Plaintiff, OF THIS COURT ‘i 


-against- 
ASSOCIATED FREIGHT LINES, INC., 
Third-Party Defendant. 
wee ne ee ee ee X 
1 STATE OF NEW YORK) 


Ss.: 
COUNTY OF NEW YORK) 


GEORGE T. GRIFFITH, being duly swom, deposes and says: 


I am an attorney duly admitted to practice in this Court and associa 
ted with TELL, CHESER, BREITBART & LEFKOWITZ, attorneys for the defendant 


and third-party plaintiff in the above entitled action. 


a = me eee — 
eel 


ApPenD-X = JO 
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Pursuant to the provisions of Rule 9(g) of the Rules of this Court, 


I hereby state the following: 


By this action plaintiff seeks recovery of $11,528.49, the alleged 
value of five shipments of merchandise which defendant and third-party plain- 
tiff, WESTRANSC O FREIGHT CO., INC. (hereinafter "Westransco"), a freight 
forwarder, received from plaintiff in Osceola, Arkansas, for transportation and 
delivery to various consignees in California in Marcn of 1974. Westrarsco 
turned these shipments over to the third-party defendant, ASSOCIATED FREIGHT 


Ti _S, INC. (hereinafter "Associated"), a common motor carrier, for completion 


intact. Westransco was later informed by Associated that the latter's vehicle 
into which the shipments had been loaded was involved in an accident on the 
San Francisco - Oakland Bay Bridge, as a result of which they were damaged 


beyond salvage and were never delivered. 


The occurrence took place on March 27, 1974. There was in force 
and effect on that date an agreement between Westransco and Associated; a 


copy thereof is annexed hereto as Exhibit A. 


Paragraph 4 thereof, headed "Description of Service", states that 
the services encompassed by the agreement "include (1) line haul transporta- 


tion by motor carrier of a shipment or shipments moving in the service of the 


® 
forwarder ... (b) froma forwarder station or an interchange. point to 9 


of the transportation and delivery to the consignees. The shipments were then 
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the ultimate destination ...". Thus, when the five shipments herein were 
destroyed during transportation by Associated from Westransco's San Francisco 
terminal to the ultimate consignees, Associated was eng.ged in the performance; 


of its contract with Westransco. 


The Court will also note that such agreement provides in pertinent 
part that Associated (as motor carrier) shall indemnify Westransco (as freight 
forwarder) if the latter is found liable by reason of any loss or damage occurring 


while Associated was performing its contractua! duties. 


It necessarily follows from the foregoina that in the event 
Westransco is found liable to plaintiff in this action, that Associated will be 
liable to Westransco ina like amount, together with the costs and disburse- 


ments of this action, and that defendant and third-party plaintiff's motion shoul 


Ls Y 
ent Able 
eno Oe T. Griffith 


be granted accordingly. 


Sworn to before me this 


17th day of May, 1976 


Qué tial 13 ae oe 
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o92u-pye | UNITED STATES DISTRICT COURT 
| SOUTHER? DISTRICT OF NEY “ORK 


AMERICAN GREETINGS CORPORATION, 
Plaintiff, 
Vv. 
WESTRANSCO FREIGHT COMPANY, INC. 


75 Civ. 5139 
Defendant. 


Judge Metzner 
ee ee we ee eer ree ew a we eer eee X 


: ANSWERS TO 
WESTRANSCO FREIGHT COMPANY, INC. INTERROGATORIES 
« Third-Party Plaintiff, 
Ve | 


ASSOCIATED FREIGHT LINES, INC., 
Third-Party Defendant. 


The third-party defendant, Associated Freight 
Lines, Inc., [hereinafter Associated], through their 
attorneys Hill, Rivkins, Carey, Loesberg & O'Brien, for 
their Answers to Interrogatories pronounded by the plaintiff, 


@lleze as follows: 


1. Q. Did WESTRANSCO FREIGHT COMPANY, INC. 
("Westraénseo") or ASSOCIATED FREIGHT LINES, IKC. 
("Associated") salvage any of the cargo which was being 


transported in the same vehicle as the shipments at issue 


in this action after it was involved in an accident? 


A. No. 


2. Q. If so, state which comnany salvaged the 


_—— 
+. cima agen a 


material and the name ani address of. the Wersons 


performing the salvage. APPENDIX 7 s 


A. Not applicable. 


3. Q. State whether eny of the cargo was sold 
as salvage, and if sold before or after repair. 


A. Yes, before repair. 


&. Q. State whether Associated received any 
amount as proceeds of salvage from any person. 


y 
A. Yes. 


5. Q. State whether Associated transmitted to 
Westransco any of the proceeds of salvage. 


A. Ho. 


6. Q. If Westransco or Associated retained ang. 


of the proceeds of salvage, state the total amount re- 


tained and by whon. 
A. $1,500.09. 


7. Q. Was the cargo in the shipments at issue 
in this action salvaged? If so, state by whon the material 
was seivaged end the amount of the proceeds from selvare. 
A. No. This particular merchandise was 


completely destroyed. 


8. Q. If the cargo in the shipments at issue 
was salveged, describe the method of salvage, and the 
Method by which the salvage was sold. | 

A. Not applicable. 


9. Q. Has either Associated or Westransco retained 


the proceeds of the salvaze of the shipments at Assue in 


this action? 
A. Ro. 


10. Q. If the carco in the shipments at issue was 
not salvaged or if any other cargo transported on the same 
truck was not salvazcd, describe whet was done with that 


carro, by whox it was done, when it_was cone and the reason 
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for this disposition. 


A. These cargo glaims arose as a result of 
a vehicle crash involving third-party defendant's truck 
‘ when it skidded on the rain-wet lower deck of the San 


Pranciscc-Oekiand Bay Eridge. The collision between this 


truck end the super structure of the bridge was of such 


violence thet it caused the cargo-carrying body of the’ 
vehicle to break in two, spilling most of its contents 
onto the heavily traveled roadway. Some of the merchandise 
was taken by passing motorists who apparently stopped to 
help, if not the driver, at least themselves. The balance 
of the distressed merchandise was a definite hazard to 
traffic and so was therefore scooped from the driving 
surface with the use of Highway Department owned power 
shovels and poured into two waiting Cump trucks. The force 
of the collision, coupled with the inclement weather end 
the uncerenonious cleanup operation, cause¢ those goods 
which once might have procuced some salvase value to become 
+ @ kind of sodden puree. 


Dated: New York, New York 
May 18. 197 


HILL, RIVKINS, CAREY, LOESBERO & O'PRIC? 
Attorneys for Third-Party Defendant 
Associated Preight Lines, Inc. 


96 Fulton Street 
New York, New York 10033 
. telephone: (212) 233-6371 


i; TO: ARSNAM & KEENAN 

r Attorneys for Plaintiff 
277 Park Avenue 
Hew York, W.Y. 10017. 


TELL, CiiZSCR, BREITBART 

& LEYLOWITZ 
Attorneys for Defendant 
Westransco Freight Corrany, Inc. 
116 John Street 


New Yorl:, ‘ew York 10935 | APPENDX 7] 5 
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UNITED STATES DISTRICT © 
SOUTHERN DISTRICT OF NEW YORK 
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AMERICAN GREETINGS CORPORATION, 
75 civ. $139 
Plaintiff, 
Judge Metzner 
~against- 


WESTRANSCO FREIGHT COMPANY, INC., AFFIDAVIT 


WESTRANSCO FREIGHT CuMPANY, INC., 
Third-Party Plaintiff, 
-against- 
ASSOCIATED FREIGHT LINES, INC., 
Third-Party Defendant. 
a Sea a as pn lsc pe ea ek a en ees ea So x 
STATE OF NEW YORK ) 


) ss.° 
COUNTY OF NEW YORK ) 


GEORGE T. GE .FFITH, being duly ‘sworn, depose» and says: 


I am an attorney at law admitted to practice in this 


Court and associated with TELL, CHESER, BREITBART & LEFKOWITZ, 


% 
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attorneys for the defendant. W:STRANSCO FREIGHT COMPANY (herein- 
after Westransco) in the above entitled action. I am familiar 
with the facts and circumstances of this case and make this 
affidavit in support of defendant's motion for summary judgment 
and in opposition to plaintiff's cross-motion for summary judg- 
ment wherein plaintiff seeks leave to serve an amended complaint 


if its motion for summary judgment is denied. 


The burden of plaintiff's proposed amended complaint is 
to attempt to usurp for itself any written claim which may have 
been filed by the defendant against the third party defendant, 
Associated Freight Lines, Inc. (hereinafter Associated). Plaintiff 
offers no proof in support of such allegation and after investi- 
gation I am able to state to this Court that Westransco never filed 
a written claim with Associated for the loss of the five shipment 
which are the subject matter of this suit. To permit such amend- 


ment would be an exercise in futility. 


Plaintiff's proposed second cause of action seeks a 
refund of the amount ‘of the freight Shataee paid to the defendant. 
This is eminently reasonable and if defendant's motion for summa 
judgment is granted, defendant will return to the plaintiff the 


freight charges amounting to $382.59. 


| APPENDIX 17 | 


ee ay 


The third proposed cause of action seeks recovery of 
alleged salvage proceeds. Again, there is no proof submitted by 
plaintiff that any such salvage proceeds were recovered. And 
again I can assure the Court that Wes.ransco did not receive the 


salvage or any salvage proceeds. 


In view of the foregoing, there is no necessity for an 
amended complaint. It is accordingly requested that defendant's 
motion for summary judgment be granted, and that plaintiff's cross 


motion for summary judgment be denied. 


GEORGE T.; GRIFFITH 


Sworn to before me this 


) 
Ale day of May, 1976 


. 
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SEYMOUR Lernuw., ., 
Notary Public, State of New Yors 
©. 30-229705) Qual, in Nassau Count 


BAT 5 rite Moreh 99, a 


ON ima unin D K OU 
SOUTHERN DISTRICT OF NEW YORK 
Se o> 
AMERICAN CREETINGS CORPORATION, : 
Plaintiff, Index No. 75 “iv. 5139 
e ; Judge Metzner 
WESTRANSCO FREIGHT COMPANY, INC.,: 
Defendant, : 
Ve : 
ASSOCIATED FREIGHT LINES, INC:, :AFFIDAYIT IN OPPOSITION j 
Third-Party Defendant. : 


Peter W. Flanagan, being duly sworn, déposes | 


and says: 


ee eS RS SE 
SE 


That he is an attorney admitted to practice in 
all the Courts of the State of New York and is associated 
with Hill, Rivkins, Carey, Loesberg & O'Brien, attorneys 
for the third-party defendant, ASSOCIATED FREIGHT LINES, 
INC., [hereinafter ASSOCIATED). 


That he is fully famillar with all the pro- 
ceedings which have occurred thus far since the inception 


of the third-party action against ASSOCIATED, 


That this affidavit is submitted in opposition 
to the plaintiff's motion for summary judgment and in 


support of the defendant Westranco's motion for summary 
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judgment dismissing plaintiff's complaint. a 


The plaintiff's motion for summary judgment 
is premature. The plaintiff in 1lts memorandum of law in 


support of its motion [p. 9' correctly relys on Missourl 


ee 


Pacific R.R. Co. v. Elmore & Stahl, 377 U.S. 134, as 
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autho or what its prima facie case shovld be. 


& 


Accordingly, under Federal Law, 
in an action to recover from a 
carrier for damage to a ship- 
ment, the shipper establishes 
hid: prime facie case when he 
shows delivery in good con-" 
dition, arrival in demaged 
conditicn and the amount of 
damages. 


rere 


Nowhere, in any of the papers before this 
Court in support of the pleintiff's motion, nor through 


any mode of disclosure, has evidence of the good condition 
of the shipment to the carrier been established. Clearly, 
however, this is part of plaintiff's burden under 

Missouri Pacific, etcl, cited above. 


Third-party defendant's interrogatory #30 (a) 
propounded to the plaintiff and served upon the plaintiff's 
attorneys on January 28, 1976, specifically requested in- 
formation Roacerai ne the condition of the shipments when 
delivered to the carrier: 


State what evidence the plain- 
tiff will offer at the time 

of trial to establish the con- 
dition of the shipments at the 
time it was given to the 
defendants, Westransco and 
ASSOCIATED. 


| 
| 
| 
| 
! 
: 
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This interrogatory, along with the previous 


twenty-nine, remain unanswered. 


For this reason, there exists a question of 


fact vital to plaintiff's case and, therefore, plaintiff's 


e 


motion should be dented. 


eee epeeensagamenngpeserenent 


“In Opposition to Defendant's | ee 
Motion for Indemnity againsq| ADPEDD'X 
Third-Party Defendant, ASSO- 

CIATED 


ed 


The defendant, Westransco, was the “initiating 


oe. 


ee 


ets 
nee Goa eres! aa 
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the shipments originated in Arkansas and were carried by 
rail to California prior to their receipt by the third- 
party defendant, ASSOCIATED. There is presently no 
evidence es to the conditica of the shipments when de- 
livered to ASSOCIATED. Thus, the defendant, Westransco's 
motion for indemnity »y ASSOCIATED for any amount for 
which Westransco might be found liable to the plaintirf 
is premature. Such a request by the defendant, Westransco, 
assumes that the shipments in question were received in 
good condition and that, therefore, they were of full 
value when received. There is no evidence in the record 


or before the Court to support such a conclusion. 


eter W. anagan 


Sworn to before me this 


ea 
le day of May, 1976. 


uD & ry Puaic, state of New York 
No, 24-4525769 Qual. fa King, County 


Cart. Filed in New York County . 
Commission Exgires March 30, ae 


TO: Tell, Cheser, Breitbart 
& LefkowLtz : 
Attorneys for the Third-Party Plaintiff & 
Defendant, Westransco 
111 John Street 
New York, New York 10038 


Arsham & Keenan 
Attorneys for Plaintiff 
277 Park Avenue 

New York, New York 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
AMERICAN GREETINGS CORPORATION, 
Plaintiff, 75 Civil 5139 (CMM) 


Vv. 
AFFIDAVIT 


WESTRANSCO FREIGHT COMPANY, INC., 


Defendant, 
Ve 
ASSOCIATED FREIGHT LINES, INC., 


Third-Party Defendant. 


oS pe as ares a eo tat ree ae 


STATE OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK ) 


MARTIN S. SNITOW being duly sworn, deposes and says: 


1. I am an attorney associated with ARSHAM & KEENAN, 
attorneys for plaintiff in this action. I am a member of the Bar of 
this Court and I am fully familiar with the facts at issue herein. I 
make this affidavit in reply to the affidavit in opposition submitted 


by Peter W. Flanagan, Esq., attorney for Third-party defendant. 


2. Mr. Flanagan's affidavit questions the sufficiency 
of evidence showing that the five shipments at issue were tendered to 


defendant by plaintiff in good condition. 


3. In support of its motion for summary judgment, 
plaintiff filed the affidavit of Mr. James Edler to which were annexed 


the answers to interrogatories filed by defendant. Defendant attached 
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to its answers to interrogatories copies of the bills of lading for the 


five shipments at issue. 


4. The said bills of lading incorporated by refere~ e 
the terms and conditions of the Uniform Domestic Stra‘ght Bill of Lading 


as admitted by defendant in answer to question 5 of said interrogatories. 


5. The said five bills of lading contained the following 


recitation, which is also part of the Uniform Domestic Straight Biil of 


Lading as published in the National Motor Freight Classification, a tariff 
which defenciart admitted in answer to question 3 of the answers to 
interrogatories governed the shipments at issue: 

"Received, subject to the classifications 

and tariffs in effect on the date of the issue 

of th ill of lading, the property described 

below, 2. apparent good order, except as noted 

(contents and condition of contents of packages 

unknown) . . ." 

6. Although the print in the copies of the bills of 


lading annexed to defendant's answers to interrogatories is almost 


illegible, the same wording or virtually the same wording appears thereon. 


7. This recitation is prima facie evidence that the 
goods were delivered to the carrier in the quantity and quality described 
and that the goods were in eavent good order so far as could be deter- 
mined from external inspection. Tuschman v. Pennsylvania R.R. Co., 230 


F. 2d 787, 791 (3 Cir., 1956). 


8. The five shipments were not merely damaged; they were 


completely destroyed in the course of transportation. Plaintiff submits 
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that when a consignment is received by a common carrier in external good 
order and delivered by it with the external covering of the goods so 
damaged as to account for the damage tu the contents, the owner need not 
prove the internal good order of the goods at the time of receipt by 

the carrier, and the presumptive liability of the carrier is established. 
Reider v. Thompson 197 F. 2d 158, 161 (5 Cir., 1952); see also 116 F. 
Supp. 279 (E.D. La., 1953). Where the cause of the loss is evident, as 
here, there is a rebuttable presumption that the cargo was in good 
condition when tendered to the carrier. Time-DC Inc. v. S.W. Historical 
Wax Museum 528 S.W. 2d 901, 903 (Tex. Ct. Civ. App., 1975). Even if the 
carrier rebuts this presumption it is still liat for the additional 
damage it caused. The condition of the aosae at origin is only relevant 
to the question of damages and not liability. Kingsley Sportswear, Inc. 
v. Standard Hauling Co., Inc., 49 AD 2d 854, 855, 374 NYS 2d 19, 20 

(lst Dept., 1975). I£ the Court finds there is a genuine issue about the 
condition of the goods at origin, it may render a summary judgment on the 
issue of liability pursuant to Rule 56(c) of the Federal Rules of Civil 


Procedure. 


9. Mr. Flanagan's affidavit refers to a failure by 
plaintiff to respond to his i eperpoparenies: Perhaps Mr. Flanagan has 
forgotten that he agreed to review a transcript of an oral deposition of 
plaintiff's witness Mr. Edler and the exhibits presented at that time. 
He further agreed that after reviewing this material he would notify me 
whether he reguired answers to any of the interogatories he had pro- 


pounded. A copy of my letter dated January 29, 1976 to Mr. Flanagan 
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concerning this agreement is annexed to this affidavit. Mr. Flanagan 
never advised me subsequently that he required any further information 


or discovery. 


For the foregoing reasons plaintiff has established all js 
of the elements of its prima facie case and is now entitled to summary 


judgment. 


Sworn to before me this 


27th day of May, 1976 


Us Wy, Sleep 
J 


i i ne ne orem 
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Pater. W. Planagan, 234. 

H4ill,. Riwkins, Carey, Loesberg & O'Brien, Esqs. 
96 Fulton Street 

New York, N.¥. 19038 


Pes American Greetises v. Westransco 
_ we Associated Preipht 


Dear Mr. Flanagan: 


2nctosad per our telephone convarsation today are 
copies of defendant's exnibits A througa %, aarsed at the 
oral deposition of Mr. James Edlar beld on Neceaser 24, 
1975. 1 waderstand you will obtain a copy of tie transcript 
of that devositioan and a copy of Westransco's pleadings from 
its attorney, Mr. KRirschendaua. 


Az we agraad, I will not attenpt to ootain Aasvers 
to the Interrogatoriss you proroundad until you have reviewed 
the transcript and exhibits and hava advised ne what addictioa- 
al information you require. 


Thank you for your cooperation. 


Stncerely yours, 


tiartin S. Snitow 
MSS: ang 
ec: I. J. Kirschnesraum, Esq. 
225-3 
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Platnbare,* 
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rere 
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-egainst~ | eee 
WESERANSCO FREICHT COMPANY, IRC., eee « 75 i = “a 
Deferarat. 


ce; to ~ 


soar: rye 


WSSPRAUSCO FREIGHT COMPANY, FIc., 
Mhird-Party Plaintiff, 


uf 
> 


~against— 
ASSOCIATED FRELGHT LOS, Te., 
Thiré-Pesty Pcefencunt, 
LETZIER, L. Jet 
Defendent Westransco Freignt Co. ospany 2 “Enoh; 
moves for summary jucgment in this action brought by: 
pleintirr fusrican Greec ings Covporation pursuant bo ‘the. mo 
interstate Commerce Act, 49 U.S.C. §§ 20(11) a 
to recover $10,208.E£ fox the 
o> goody while -n the cusicdy 
coteted Froizrt Lincs, inc., thire =»: arty dever 
Plaintiff’ cross-coves ror sipmairy jJudgmont, or, 


*Ltermetive, for leave to Pike en emormioc 
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On Fiarch 14, 1974, plaintirr tendorsa to 
cefeniint three shipnents of greeting cams and two 


a arn ee ae 


ae Se 


sh. prants of carthenie for tramsgs.'tocion from Arkansas _ 


ww 


to Gulifomic. (a March 24, 13,4, tha g9303 wore tot ally 
deatrazed in an , secident involving tha | thindgarty _ 
| defendant's truck which was to make tho deliveries: on 
"hehal? of the defendant. ” re 
ree Defancant naserts that plainti?? is barred frou 
= "recovery because of its fatluve to file written claiss 
, Pit the pins-conth period recuired by Section 2(v) of 
: the Uniform Siil of lading. Claizs were filed on . 
Jamery 2, 1375 fo sx tw shigaents, end on Hay 30, 1975 
a ‘the remining three. ; 
The lay is settled that the filing of a written 
claim within the time dint prescribed by the bili of - 
* Yesing is a eantition precedent to recovery. B. fe. 
‘Waterman Conveany v. romsylvania Reilrosd Company, 295 
F,2@ 627 (6ch Cir. 1951); Bast Texes Motor Pretvht Lines 
v. United States, 239 7.8 47 (Sth Cir. 1956). Pleinsitr’s 
seLlance on Esuser Pater Co. v. Baltinore & Chio R.R., 
Lie F.2d 155 (6th Cir. 1543), cert. Aentee, 359 0.3. 943 
(19&C), which hei@ th-t tn the cose where the cerrte 
. had actual knowledze of the @no-ge, eo failuve to fils 2 
tively claim would be excised 1s riseinced, Cthor fadaral 
courts have rejected its holding ard held that tka carrisz's— 
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inowlecce of dacaye is iomaterial to tho sequlrement 
“io. weivbten motice of cleLs. Last Boxe Motor Fret; 
Linas ve. United otetes, suprn; Nortkomm Pesifie Rys v. 
insets, .lyy F, ed ch1 (oth ULpe 49585 Zozurz es Cone me af, 
af North fmertion 7.4 3 


\ Mevteme MPs Co., , 287r- 22 673 
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(Ist Cir. 1951), In Delght Pocsted Foods Com : © BS aeaaah 
: Central RR. 138 7.20 BD (6th Cire), crt. danied, ae* = 
U.3. 83 (1952), the izth Clroutt Limited Hopssr zo Ate = he 

"peoullar fasts," whieh included the carricr!s seliing ; 
the salvegs without plaintart's rmowledge and vithout 

escountirg to the plaintifY for the proceeds. ee - 


Lespite the occasiousl karshusss of the result, 


ae 


ae 
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the Suprene Cawt hrs required strict sdherence to the’ 
terms of n dill af lading issusd jnocuant to the Inter a 
state Coamerca Act, It has held that to allov waivers ~ vs 
of comitions in the bill of lading vould be "to open 
the door for evasicnus or ths spirit and pomese of ‘the - 
set to prevent preferences ond discrimination in respect - :. 
of rates end service.” Chesapeake & Chia Ry. ¥. Martin, 
283 U.S. 249 (1951). ee 
Tid wequiceonant of the filing of 3 written 
claoin remins the lay. It aay be infora:l, but it Tels & 


= 


indicate an intention to oleia d»=reagcs, Americen 
sm thotie Padoer Corn. v. Louisvilis & tisshviic 2.R.,. 


422 P.2c N62 (Eth Cir, 17/0), 49 plaintizs sisi ’ 
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no writing exists here cther than defendant's notico 


to pleintisr of the Loss canted Aprii ly, i974. This 
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does not suffice. Lefundant's motian for awrmary judg- 


“eae ©: 


ene 18 @rantsd, slainciiy's motioa for sutmary judgment 
2D ° 2. ie q ne a es a: a5 ‘. “2 


Ss genied, : CS ears ss 

5. ‘Pleimtart roves elternatively foo sete to file 
ioe cocplnirt reacevting oa bypothesicesl cause of 
acyien against defonien’ for the procceds of env olain 
it rey } have filed egainst the third-narty defendant and: 
‘for: the reoceece of any salvazs recovered either by 
Gaferdant ‘or the third-party deferéant. Plaintir’ would 
elso seek to recover a $592.59 refund of freight wrges 
paid be) defurdent. 
- ‘i > In its reapgoniing papers Cefardent egress to 
"sofund ths freight chirges and in he. herehy ordered to de 30. 
“While hypothetical pleadings are niowed by Rae &(e), 
Fed. R. Civ. P., olaintiff presents no informetion upon 
vhkich At tases these hypothetic»l claims. Defendgant's 
attomey has subzitted on effiduvit viich sintes that \ ’ 
ns clain was ever filed by derendent against third-carty ‘ 
dsferdant ang that devendeant received no esivags proceeds. 
fnsgvers $2 intessmoatorics Siled thisd-part: x Sofexdont 
afte> the instant motion vas z2ace strte that no anivese | 


WAS ever reczivec Leceuze the caso was o totol Loss. 


Plaintiff hea not controvaited in sng wav thig matortal. 
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To allow the Piling of the ememicd camaloint under these et 
+ US TANCGS would npoues to be un cxarcisa in fatality.” 
The irot.on to file an amended complaint to. 
ceniod. 
- So ordered, 


Ci eo ae ee ee ney 


Dated: New York,  Y. ; 
? August 5, 1976 .. CHARLES M. MErZNER 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ns 


AMERICAN GREETINGS CORPORATION, 


Plaintiff, 3 75 Civ. 5139 
(an) 


Ve 


WESTRANSCO FREIGHT COMPANY, INC., 
NOTICE OF APPEAL 
Defendant. 


A GE LT A EO I TS OS A LT EI cet rn oa 


WESTRANSCO FREIGHT COMPANY, *"" 
Third-Party Plaintiff, 


Vv. 
ASSOCIATED FREIGHT LINES, INC., 
Third-Party Defendant. 


mana —X 
Notice is hereby given that AMERICAN .2EETINGS CORPORATION, 
plaintiff above named, hereby appeals to the United States Court of 
Appeals for the Second Circuit from the final judgment entered in 
this action on the Sth day of August, 1976. 
Dated: New York, N.Y. 
August 23, 1976 ARSHAM & KEENAN 
Attorneys for Plaintiff 
277 Park Avenue 


New York, N.Y. 10017 
(212) PLaza 9-1000 


By er. 


Martin S. Snitow 
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UNITED STATES DISTRICT COUR’? 
SOUTHERN DISTRICT OF NEW YORK 
AMERICAN GREETINGS CORPORATION , 
Plaintiff, 
-against- 


WESTRANSCO FREIGHT COM?ANY, 


Defendant. 


WESTRANSCO FREIGHT COMPANY, INC., 
Third-Party Plaintiff, 


Index No. 75 Civil 5139 
-against- : 


LUDGMEDT 
ASS“. WED FREIGHT LINES, INC., ; 
76, 784. 


Third-Party Defendant. 


we ee ee ee ee ee ie ee ee eee eX 


A motion having been made by the defendant above named, 
WESTRANSCO FREIGHT COMPANY, INC., for an order granting summr .; judg~ 
ment in favor of the defendant and against the plaintiff, pursuant to Rule 56 of 
the Federal Rutes of Civil Procedure, on the ground that there is no genuine iss 


as to any material fact, and that defendant is entitled to judgment as a matter ¢ 


law, and a cross-motion having been made by plaintiff for summan d : 
—— Eee 


HAPPEN X G3 


in the amount of $10,208.88, and, alternatively, for leave to amend its com- 
plaint, and the said motions having been duly heard by Honorable Charles H. 
Metzner, District Judge, and decision on the said motions having been duly 


tendered , it is 


ORDERED AND ADJUDGED that plaintiff's motion is hereby denied 


in all recvects; and it is further 


ORDERED AND ADJUDGED that defendant's motion for summary 
udgment is hereby granted in all respects, and plaintiff's complaint against the 
defendant is hereby dismisse<! on the merits, with costs as taxed in the gout 
of $26.88 in favor of the defendant and against the plaintiff : and that defendant 


have execution therefor; and it is 


ORDERED that defendant is directed to pay to plaintiff the sum of 
$382.59, being a refund of freight charges defendant heretofore received from 


| 


plaintiff; and it is further 


ORDERED, that defendant's third-party complaint against the third- 


| party defendant, ASSOCIATED FREIGHT LINES, ING., is hereby dismissed. 


Dated: August 21976 / S] Cfatee yf 
* U.S.D.J. 
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ULiTeD STATES DEST act COURT 


SCUTHERN D USTRiCT G Uae YORK 


SEES SEES SES AOS 8-60 Se Oe ete eS A Ska 8 wo oe (aN, tans so a asses 6 Sw “a 'om 


AMERICAN GREETINGS CORPORATION, 


Plaintiff CASE 10,75 Civ. | 5139 (CHE) 
Vv. 


WESTRANSCO FREIGHT COMPANY, INC. JUCCS yy, 
Defendant & Third Party Plaintiff, 


G9 Cid 5) Le Jeane ee ree 


2 CLORK'S ChaTIPLeate, 
ASSOCIATED FREIGHT LINES, INC. 


Third Party Defendant. 


ee tee SE OS Oe a 8) an sem or oa apes 0S tain a SS a bbs Se eet 


RAY) F. MURGHARD', Clerk of the D4striet Ceurt ef the United 


fsr the Southern District of ite York, do herety certify 


ce cepy of cecket entries lettered A- 


7. 
Filed panera numbered ] thru 2 exhilits 


ro ee ee ee 


innocence s MNe.usive, constitute the recerd on zroeal in the above 
entitled praccecing; except for tne follorlne missinn doce mts: 


TESTIGGY WGUIECFE, ~ have caused the seal of the safd Court to 


be hereunto 


city of Nev York, in the Southern Distric 


’ ey in the vear of 
housand nine _.» and of 


A Bea) 


ee pee : 


Clete of! “the 


Vourt t, 


